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PART I – FACTS  

Overview 

1. The decision of the learned trial judge effectively results in the nationalization by the 

Government of Canada of all privately owned marine seismic data in Canada, not only of the 

Plaintiff but of every owner of marine seismic, 5 years after its filing with government Boards 

under the “Regulatory Regime”. This was not the intent of Parliament expressed in the 

Regulatory Regime1. 

 

2. There are two fundamental competing interpretations of the Regulatory Regime 

available. One interpretation gives effect to the Regulatory Regime, without depriving seismic 

data owners of their rights including copyright. The other interpretation, the one erroneously 

adopted by the learned trial judge, deprives seismic data owners of their rights, contrary to 

binding Supreme Court of Canada authority which specifically precludes such an interpretation 

where a less intrusive interpretation is available. 

 

3. The learned trial judge ignored, misinterpreted or failed to follow 4 fundamental rules of 

statutory interpretation that were binding upon her. Additionally, the learned trial judge relied 

upon and misconstrued a statutory provision (and defence based on that provision) that was 

neither plead nor argued before her by the Respondents without providing the Appellant with an 

opportunity to address the matter. 

 

4. First, having found that the Appellant/Plaintiff had full copyright and other proprietary 

rights over its seismic data2, the learned trial judge failed to strictly construe the legislation at 

issue so as to minimize the effects of the legislation upon the Appellant’s rights. This is contrary 

to multiple decisions of the Supreme Court of Canada that require potentially confiscatory 

legislation to be construed strictly and cautiously so as not to strip persons of their property 

rights without the legislation being manifestly clear as to this intent.  
                                                 
1 See page F065 of  Vol. 5 of the Appeal Record for the full listing of the statutes and regulations constituting the 
Regulatory Regime. Volume 3 of the Appellant’s Book of Authorities contains the relevant portions of the statutes 
and regulations constituting the Regulatory Regime. 
2 paragraph 321 of the Reasons for Judgment of Justice K. M. Eidsvik (“Reasons”) [Appeal Record, Vol. 5, page 
F061] 
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5. Second, the learned trial judge ignored, misinterpreted or failed to follow binding 

authority from the Supreme Court of Canada that a legislature is presumed not to intend to depart 

from existing law without expressing its intention to do so with irresistible clearness. The 

decision of the learned trial judge is a re-writing of the Copyright Act insofar as marine seismic 

data is concerned. 

 

6. Third, the learned trial judge ignored, misinterpreted or failed to follow binding authority 

from the Supreme Court of Canada that requires enactments of Parliament to be read cohesively 

and harmoniously so as to avoid conflict. Rather than avoiding conflict, the learned trial judge 

adopted an interpretation that created a conflict with the Copyright Act, then resolved the conflict 

through the confiscation of the Appellant’s copyright. 

 

7. Fourth, the learned trial judge failed to follow the well-established rule of statutory 

interpretation that legislation will be presumed to conform to international law. 

 

8. To conform with multiple decisions of the Supreme Court of Canada, all the learned trial 

judge had to do was interpret the word “disclosed” as used in the legislation to mean “exposed to 

view”. Rather than adopt this plain and ordinary meaning, the learned trial judge interpreted 

“disclosed” to include, by inference, an unfettered right on the part of regulators to copy and to 

authorize others to copy and to re-copy, seismic data for their own commercial purposes3, to the 

detriment of the Appellant and, indeed, to the detriment of every other private owner of seismic 

data that complies with the reporting requirements under the Regulatory Regime. 

Basic Facts 

9. The Appellant/Plaintiff is referred to as “GSI”. GSI is a corporation formed under the 

laws of Canada with its head office in Calgary, Alberta and carries on business in Alberta and 

                                                 
3 paragraphs 318, 321 and 323 of the Reasons [Appeal Record, Vol. 5, pages F060-F061] 
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elsewhere. GSI is a geophysical and seismic service company. Its core business is the acquisition 

and licensing of marine seismic data4. 

 

10. GSI has conducted offshore marine seismic surveys in the Canadian Atlantic and Arctic. 

It licenses this marine seismic material (also known as “seismic data”) to oil and gas companies 

mainly for exploration purposes5. The seismic data acquired by GSI that is the subject matter of 

these proceedings is mostly non-exclusive, also known as speculative data. 

 

11. The trial judge made detailed findings concerning the definition of seismic data and how 

marine seismic data is acquired, processed, stored and used6. These findings were made based on 

the Affidavit of Harold Paul Einarsson, particularly Exhibit 14 to that affidavit, and on the expert 

evidence of Dr. Wren and Mr. Vasey7.  

 

12. Since 1993, GSI has invested over CAD $340,000,000 in creating, storing, processing 

and reprocessing its seismic materials. This is in addition to about $400,000,000 originally 

invested by GSI’s predecessors8.  These are significant sums, typical in the marine seismic 

industry.  Seismic data creation is a complex and very costly undertaking with many risks.  The 

capital costs are high, especially when a company owns its own ships, equipment and processing 

centre as GSI did9. 

 

13. Dr. Harper, in his Expert Report, confirms that seismic data has always been treated as 

highly confidential and proprietary within the industry. He outlines the reasons for 

confidentiality, including the high cost of acquisition. Dr. Harper describes how confidentiality 

of seismic data has historically been maintained through various industry practices including the 

                                                 
4 paragraphs 3 and 11 of the Affidavit of Harold Paul Einarsson, Exhibit CI 1.1 from the Common Issues Trial 
[Appellant’s Extracts of Key Evidence, Vol. 1 pages A008 - A010].  A complete list of the Exhibits from the 
Common Issues Trial is found at pages A419-A421 of Vol. 2 of the Appellant’s Extracts of Key Evidence. 
5 paragraph 1 of the Reasons [Appeal Record, Vol. 5, page F011] 
6 paragraphs 47 - 73 of the Reasons [Appeal Record, Vol. 5, pages F018-F022] 
7 paragraph 44 of the Reasons [Appeal Book, Vol. 5, page F017]. This evidence of Mr. Einarsson can be found at 
Vol. 1 pages A013–A015 and A029-A041 of the Appellant’s Extracts of Key Evidence. The evidence of Dr. Wren 
and Mr. Vasey has not been reproduced as the copyright issue has not been appealed. 
8 paragraph 20 of the Affidavit of Harold Paul Einarsson, Exhibit CI 1.1 from the Common Issues Trial [Appellant’s 
Extracts of Key Evidence, Vol. 1 pages A011, A012] 
9 Paragraph 24 of the Affidavit of Harold Paul Einarsson, Exhibit CI 1.1 from the Common Issues Trial [Appellant’s 
Extracts of Key Evidence, Vol. 1 page A013] 
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use of data rooms, stringent protocols and confidentiality agreements10. In the industry, seismic 

data is disclosed confidentially by seismic data owners to oil and gas companies but under very 

strict conditions and for a fee. Copying of the seismic data in any form is not permitted11. 

Disclosure is carefully regulated due to the highly confidential and proprietary nature of seismic 

data12.  

 

14. To create marine seismic data, under the Regulatory Regime GSI required operating 

licenses and authorizations. Depending on where or when the seismic operations occurred, the 

licenses and authorizations were issued by the National Energy Board (“NEB”), the Canada-

Newfoundland and Labrador Offshore Petroleum Board (“the Newfoundland Board”), the 

Canada-Nova Scotia Offshore Petroleum Board (“the Nova Scotia Board”) or their 

predecessors13. These entities shall be collectively referred to as the “Boards”. 

 

15. Once the seismic operations were completed, GSI was required under the Regulatory 

Regime to submit final reports to the Boards which reports included seismic data in paper and 

mylar formats. Over time some Boards have interpreted the Regulatory Regime to require 

seismic data to be submitted in digital format in addition to, or in place of, paper and mylar 

formats14.   

 

16. But for the reporting requirements, the Boards would not be in possession of GSI’s 

confidential seismic data. In British Columbia, Alberta, Saskatchewan and Manitoba, seismic 

data is not filed with the governments, such requirement being unique to federal jurisdiction15. 

 

                                                 
10 Harper Report, Exhibit CI 1.22 from the Common Issues Trial, pages 5, 6 and 18 [Appellant’s Extract of Key 
Evidence, Vol. 2 pages A404, A405, and A417] 
11 Harper Report, Exhibit CI 1.22 from the Common Issues Trial, page 6 [Appellant’s Extract of Key Evidence, Vol. 
2 page A405] 
12 Harper Report, Exhibit CI 1.22 from the Common Issues Trial, pages 5 – 8 [Appellant’s Extract of Key Evidence, 
Vol. 2 pages A404-A407] 
13 paragraphs 185, 188 and 198 - 201 of the Reasons [Appeal Record, Vol. 5, pages F042 - F044]; paragraphs 35 and 
36 of the Affidavit of Harold Paul Einarsson, Exhibit CI 1.1 from the Common Issues Trial [Appellant’s Extracts of 
Key Evidence, Vol.1  pages A016 and A017] 
14 paragraphs 37 and 40 of the Affidavit of Harold Paul Einarsson, Exhibit CI 1.1 from the Common Issues Trial 
[Appellant’s Extracts of Key Evidence, Vol. 1 page A017, A018]; paragraphs 197, 198 and 210 of the Reasons 
[Appeal Record, Vol. 5, pages F043, F046] 
15 pages 12 - 14 of the Harper Report [Appellant’s Extracts of Key Evidence, Vol. 2 pages A411 and A413] 
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17. Employees of the Boards (and their predecessors) have established procedures whereby 

third parties can access and copy submitted marine seismic data, including that of GSI, after the 

expiry of certain statutory and administratively extended “privilege” periods16. GSI alleges that 

oil and gas companies make use of these procedures to acquire GSI’s seismic data, without 

licensing same from GSI, for purposes of oil and gas exploration. Copy companies use these 

procedures to obtain GSI’s seismic data for customers17. GSI alleges that these copy companies 

are converting GSI’s property for their own use and profit. 

 

18. The trial judge found that “[t]he seismic data in question was copied between 2007 and 

2014, although it was collected from GSI, and by others whose data GSI purchased, as far back 

as 1982”18. 

 

19. Between 2007 and 2014, GSI commenced the 25 actions that are the subject matter of the 

Common Issues Proceeding (the “Actions”).  The Actions are listed in the full style of cause set 

out in the Civil Notice of Appeal19. The Actions are to enforce GSI’s rights in its seismic data. 

The trial judge listed GSI’s claims as including breach of copyright, conversion, breach of 

confidence, unjust enrichment, breach of contractual license agreements, negligent 

misrepresentation and contractual interference. The trial judge went on to say that except for 

breach of copyright, GSI’s claims were not before her20. 

 

20. There are three groups of parties that comprise the Defendants in the Actions. First, there 

are government parties which include the Boards21 and the Attorney General of Canada 

representing the Department of Natural Resources Canada. Second, there are oil and gas 

companies that are (or were) licensees of GSI pursuant to written license agreements. Third, 

there are copy companies and data resellers. 

                                                 
16 For a summary of the NEB’s procedure, see the trial judge’s findings at paragraphs 194 – 196 of the Reasons 
[Appeal Record, Vol. 5, page F043]; for a summary of the Newfoundland Board’s procedure, see the trial judge’s 
findings at paragraphs 208 – 210 of the Reasons [Appeal Record, Vol. 5, pages F045, F046] There was no evidence 
before the Court regarding the procedure used by the Nova Scotia Board. 
17 see paragraph 323 of the Reasons [Appeal Record, Vol. 5, page F061] 
18 paragraph 116 of the Reasons [Appeal Record, Vol. 5, page F029] 
19 pages F152 – F160 of the Appeal Record 
20 paragraphs 3 and 4 of the Reasons [Appeal Record, Vol. 5, page F012] 
21 the Nova Scotia Board is not technically a party to these Actions but is a participant in the Regulatory Regime. 
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21. In the Actions, GSI claims that seismic data is proprietary, confidential and copyright 

protected. The Respondents/Defendants in the Actions, among other defences, deny these claims 

taking the position that there is no copyright in seismic data and that the only rights GSI had to 

its seismic data are those vested in it by and under the Regulatory Regime22. 

 

22. In April 2015, Chief Justice Wittmann took over case management of the Actions. By 

Order dated June 2, 2015, Chief Justice Wittmann ordered that the following common issues (the 

“Common Issues”) be tried23: 

a. Can copyright subsist in seismic data of the kinds that are the subject-matter of 

GSI’s claims24; and 

b. What is the effect of the Regulatory Regime on GSI’s claims25? 

 

23. At the trial of the Common Issues, the learned trial judge found that copyright subsists in 

seismic data of the kinds that are the subject-matter of GSI’s claims26 and that GSI had full 

copyright and other proprietary rights over its seismic data27. The trial judge rejected the 

Respondents’ position that the Regulatory Regime did not provide for proprietary rights in the 

seismic materials28.  

 

24. The trial judge found that the permit requirements “… are not contentious and it is 

conceded that they contain nothing to suggest that seismic data is assigned or licensed to the 

regulatory bodies.” As such, the trial judge focused on the submission and disclosure provisions 

of the Regulatory Regime29. 

 
                                                 
22 paragraph 6 of the Reasons [Appeal Record, Vol. 5, page F012] 
23 paragraph 7 of the Reasons [Appeal Record, Vol. 5, page F012] 
24 For economy, a full listing of the kinds of data is not reproduced here. See pages F093 and F094 of Vol. 5 of the 
Appeal Record for the full listing of the kinds of data at issue, as extracted from the Order of Chief Justice Wittmann 
pronounced June 2, 2015 (the “June 2 Order”) which is reproduced at pages F086 – F100 of the Appeal Record. 
25 For economy, a full listing of the Regulatory Regime is not reproduced here. See page F065 of  Vol. 5 of  the 
Appeal Record for the full listing of the statutes and regulations constituting the Regulatory Regime, as extracted 
from the June 2 Order. 
26 paragraph 115 of the Reasons [Appeal Record, Vol. 5 page F028] 
27 paragraph 321 of the Reasons [Appeal Record, Vol. 5 page F061] 
28 paragraph 321 of the Reasons [Appeal Record, Vol. 5 page F061] 
29 paragraphs 130 and 145 of the Reasons [Appeal Record, Vol. 5, pages F031 and F034] 
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25. The above findings favourable to GSI have not been cross-appealed and are final. 

 

26. The statutes and regulations constituting the Regulatory Regime are set out in the June 2 

Order and are set out in Schedule B to the Reasons30. Relevant excerpts of the legislation and 

regulations are included in Vol. 1 of the Appellant’s Book of Authorities. 

 

27. The trial judge found that the disclosure provisions of the Regulatory Regime are a 

complete answer to GSI’s disclosure and copyright infringement claims31. 

PART II – GROUNDS OF APPEAL 

28. The grounds of appeal are: 

a. The trial judge erred in finding that the Regulatory Regime is a complete answer 

to GSI’s disclosure and copyright infringement claims. 

b. The trial judge erred in considering section 111(2) of the Canada Petroleum 

Resources Act (“CPRA”) and finding that this section provides for the 

confiscation without compensation of GSI’s vested property rights, including 

copyright, in seismic data. 

PART III – STANDARD OF REVIEW 

29. This appeal concerns statutory interpretation which is a question of law. The standard of 

review is correctness32. 

PART IV – ARGUMENT 
 
Key Findings 

30. The trial judge made the following findings concerning the Plaintiff’s rights in respect of 

the seismic data (which findings have not been cross-appealed): 

                                                 
30 Appeal Record, Vol. 5, page F065 
31 paragraphs 3, 4, 116, 130, 145, 318 and 323 of the Reasons [Appeal Record, Vol. 5, pages F012, F029, F031, 
F034, F060 and F061] 
32 Housen v. Nikolaisen [2002] 2 S.C.R. 235, 2002 SCC 33 [Appellant’s Book of Authorities, Vol. 1, Tab 1] at 
paragraph 8. See also Heritage Capital Corp v Equitable Trust Co., infra, [Appellant’s Book of Authorities, Vol. 
1,Tab 11], paragraphs 22 and 23 



8 
 

a. Raw/field seismic data is an original literary compilation work and the processed 

data is both an original literary compilation work and an artistic compilation work 

in the scientific domain33; 

b. The said seismic data is therefore protected under section 3 of the Copyright 

Act34; 

c. Section 3 of the Copyright Act35 protects the sole right to reproduce the work 

during the term of the copyright36; 

d. GSI is presumptively the author and owner of the copyrighted material37; and 

e. GSI has full copyright and other proprietary rights over its seismic data, but those 

rights are subject to the application of the Regulatory Regime38. 

 

31. GSI, having the full copyright over its seismic data, has the following rights under the 

Copyright Act39: the sole right to produce or reproduce the work or substantial portions thereof in 

any material form whatsoever; the sole right to publish the work, and; the sole right to authorize 

the foregoing. Under section 2.2 of the Copyright Act “publication” means making copies of the 

work available to the public40. The copyright owner has the sole right to publish unpublished 

works. Works “published” without the copyright owner’s consent are deemed unpublished for 

purposes of the Copyright Act41. 

 

32. Although the trial judge found that GSI has full copyright and other proprietary rights 

over its seismic data, the trial judge did not define what those other proprietary rights are in the 

Reasons. GSI submits that its other proprietary rights include, on an exclusive basis, the right to 

transfer/sell its seismic data, the right to license its seismic data, the right to grant (or withhold) 

possession of its seismic data, the right to keep its seismic data confidential and the right to 

commercialize its seismic data. 

                                                 
33 paragraph 115 of the Reasons [Appeal Record, Vol. 5, page F028] 
34 paragraph 115 of the Reasons [Appeal Record, Vol. 5, page F028] 
35 Copyright Act R.S.C., 1985, c. C-42 [Appellant’s Book of Authorities, Vol. 1, Tab 2], page 12 
36 paragraph 23 of the Reasons [Appeal Record, Vol. 5, page F014] 
37 paragraph 94 of the Reasons [Appeal Record, Vol. 5, page F025] 
38 paragraph 321 of the Reasons [Appeal Record, Vol. 5, page F061] 
39 see section 3 of the Copyright Act for a full listing of rights, Copyright Act [Appellant’s Book of Authorities, Vol. 
1, Tab 2], page 12 
40 Copyright Act [Appellant’s Book of Authorities, Vol. 1, Tab 2], page 9 
41 section 2.2(3) of the Copyright Act [Appellant’s Book of Authorities, Vol. 1, Tab 2], page 9 
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33. Having found that the Plaintiff had full copyright and other proprietary rights over its 

seismic data, the trial judge then went on to hold that the disclosure provisions under the 

Regulatory Regime authorized both disclosure and unfettered copying of the seismic data after 

the expiry of a 5 year statutory privilege period42. 

 

34. Specifically, the trial judge held as follows: 

a. due to the conflict between the Regulatory Regime and the Copyright Act, the 

more specific legislative regime (the Regulatory Regime) must override the more 

general one (Copyright Act)43; 

b. the disclosure provisions provide specific legislated authority in the Regulatory 

Regime that allows disclosure and copying and prevail over the general rights 

afforded to GSI in the Copyright Act44 [emphasis added]; 

c. s. 101 read in its entirety does not make sense unless it is interpreted to mean that 

permission to disclose without consent after the expiry of the 5 year period must 

include the ability to copy the information45; 

d. “absurd results would occur if the copyright provisions were applied at the same 

time as the Regulatory Regime disclosure process”46; 

e. viewed another way, the CPRA creates a mandatory or compulsory licensing 

system over seismic data in perpetuity once the confidentiality period has expired 

under which the Boards have the authority to copy GSI’s seismic data;47 

f. the Regulatory Regime not only allows the Boards to copy GSI’s seismic data, but 

allows third parties who receive copies from the Boards to further copy48; 

g. section 111(2) of the CPRA clearly provides for confiscation of seismic data 

rights, including copyright, without compensation49. 

 

                                                 
42 paragraphs 318, 321and 323 of the Reasons [Appeal Record, Vol. 5, pages F060 and F061] 
43 paragraphs 295, 296, 300, 302 and 304 of the Reasons [Appeal Record, Vol. 5, pages F057 and F058] 
44 paragraph 304 of the Reasons [Appeal Record, Vol. 5, page F058] 
45 paragraph 253 of the Reasons [Appeal Record, Vol. 5, page F051] 
46 paragraph 299 of the Reasons [Appeal Record, Vol. 5, page F058] 
47 paragraphs 309 and 321 of the Reasons [Appeal Record, Vol. 5, pages F059 and F061] 
48 paragraphs 318 and 323 of the Reasons [Appeal Record, Vol. 5, pages F060 and F061] 
49 paragraph 322 of the Reasons [Appeal Record, Vol. 5, page F061] 
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35. The so-called “disclosure provisions” under the CPRA being referred to by the trial judge 

are as follows50: 

Disclosure of Information 
 

Privileged 
information or 
documentation 
 

101(2) Subject to this section, 
information or documentation is 
privileged if it is provided for the 
purposes of this Act or the Canada Oil 
and Gas Operations Act, other than Part 
0.1 of that Act, or any regulation made 
under either Act, or for the purposes of 
Part II.1 of the National Energy Board 
Act, whether or not the information or 
documentation is required to be 
provided. 

 
Disclosure 
 

101(2.1) Subject to this section, 
information or documentation that is 
privileged under subsection (2) shall not 
knowingly be disclosed without the 
consent in writing of the person who 
provided it, except for the purposes of 
the administration or enforcement of this 
Act, the Canada Oil and Gas Operations 
Act or Part II.1 of the National Energy 
Board Act or for the purposes of legal 
proceedings relating to its administration 
or enforcement. 

 ….. 
Information 
that may be 
disclosed 
 

101(7) Subsection (2) does not apply in 
respect of the following classes of 
information or documentation obtained 
as a result of carrying on a work or 
activity that is authorized under the 
Canada Oil and Gas Operations Act, 
namely, information or documentation in 
respect of 
… 
(d) geological work or geophysical work 
performed on or in relation to any 
frontier lands, 
 

                                                 
50 paragraph 138 of the Reasons [Appeal Record, Vol. 5, pages F032 and F033] and Tab 36 of Vol. 3 of the 
Appellant’s Book of Authorities. 
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(i) ……. 
 
(ii) in any other case, after the 
expiration of five years following 
the date of completion of the 
work;51 

 
 

36. The trial judge held that “[g]iven the similarities between the wording of the CPRA and 

the Accord Acts, and for ease of reference, when discussing the principles of statutory 

interpretation, [her] findings as to s. 101 of CPRA will apply equally to the Accord Acts unless 

otherwise noted.”52 GSI will follow this form of analysis. 

 

37. It is readily apparent that these disclosure provisions do not mention anything about 

copying, copyright or the Copyright Act. The wording is restricted to “disclosed” and, if you 

include margin notes and titles, “disclosure”. The disclosure provisions also use the word 

“privileged”. The words “disclosed”, “disclosure” and “privileged” are not defined. Subsection 

101(2) provides that information or documentation provided under the Canada Oil and Gas 

Operations Act53 (“COGOA”) or CPRA is “privileged”. Subsection 101(2.1) uses the word 

“disclosed”. This subsection provides that information or documentation that is privileged under 

subsection (2) shall not be disclosed without the consent in writing of the submitter. Ironically, 

the margin note to subsection (2.1) is “Disclosure” when this subsection actually prohibits 

disclosure subject to limited exceptions. Subsection 101(7) provides that subsection (2) no longer 

applies after 5 years. Thus, after 5 years, according to subsection 101(7), the information or 

documentation is no longer privileged. Subsection 101(7) does not refer to disclosure. There is 

no disclosure requirement, process or procedure provided for in these subsections. There is no 

indication regarding to whom disclosure may be made. There is no reference to release or 

disclosure to the public or to publication. The seismic data is confidential when submitted to the 

Boards. Subsection 101(2) does not create the confidentiality. Subsection 101(2) adds protection 

                                                 
51 Section 101 of the CPRA, [Appellant’s Book of Authorities, Vol. 3, Tab 36], page 44; the same wording is found 
in section 119 of the Federal Newfoundland Accord Act [Appellant’s Book of Authorities, Vol. 3, Tab 39], page 58;  
in section 122 of the Federal Nova Scotia Accord Act [Appellant’s Book of Authorities, Vol. 3, Tab 43], page 61;  
in section 115 of the Provincial Newfoundland Accord Act [Appellant’s Book of Authorities, Vol. 3, Tab 41]; and 
in section 121 of the Provincial Nova Scotia Accord Act [Appellant’s Book of Authorities, Vol. 3, Tab 45] 
52 paragraph 205 of the Reasons [Appeal Record, Vol. 5, page F045] 
53 Canada Oil and Gas Operations Act, RSC 1985, c O-7 [Appellant’s Book of Authorities Vol. 2, Tab 35] 

file:///C:\Users\tplatnich\AppData\Local\Microsoft\Windows\Temporary%20Internet%20Files\Content.Outlook\AppData\Local\Microsoft\Windows\Library\Containers\com.apple.mail\Data\Library\Mail%20Downloads\0982FF4D-28DC-48EA-A88E-F6D6E11FA9F0\Regulatory%20Regime\Tab%20E%20-%20C-NL%20&%20L%20Atlantic%20Accord%20Implementation%20Act.pdf
file:///C:\Users\tplatnich\AppData\Local\Microsoft\Windows\Temporary%20Internet%20Files\Content.Outlook\AppData\Local\Microsoft\Windows\Library\Containers\com.apple.mail\Data\Library\Mail%20Downloads\0982FF4D-28DC-48EA-A88E-F6D6E11FA9F0\Regulatory%20Regime\Tab%20E%20-%20C-NL%20&%20L%20Atlantic%20Accord%20Implementation%20Act.pdf
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by specifying that submitted information and documentation is privileged. GSI submits the 

expiry of the privilege period does not affect the underlying rights of confidentiality attached to 

the seismic data when submitted. These subsections do not mention the word “confidentiality”. 

 

38. Administratively, through informal policy and practice, employees of the Boards have 

created mechanisms of disclosure for persons that request specific disclosure after the expiry of 

the statutory and administratively extended privilege periods. The NEB’s system of disclosure is 

summarized by the trial judge in her Reasons54 and is described in detail in the evidence of 

Bharat Dixit55. The Newfoundland Board’s system of disclosure is referred to by the trial judge 

in the Reasons56 and is fully described in the evidence of John Andrews57. These mechanisms of 

disclosure are not provided for in the legislation or regulations thereunder, and are not even the 

product of formal decisions by the Boards58. The disclosure of GSI’s confidential seismic data, 

the manner of disclosure and the copying of that data by the Boards and third parties, contrary to 

the express terms of the Copyright Act, are all a matter of administrative practices that evolved 

over time. 

Potentially Confiscatory Legislation is to be Strictly Construed 

39. The learned trial judge acknowledged the potentially confiscatory nature of the 

Regulatory Regime59. 

 

40. Having found the Regulatory Regime, and particularly section 101(7) of CPRA (the 

disclosure provision) to be potentially confiscatory, the learned trial judge was required by long 

standing judicial authority to strictly construe the legislation in favour of those whose rights are 

being affected. Stated another way, the learned trial judge was required to interpret the 

legislation strictly and cautiously so as not to strip GSI of its property rights, including copyright, 

without the legislation expressly declaring such intention or without such intention being plainly 

manifested by unavoidable inference. 
                                                 
54 paragraphs 194 through 197 of the Reasons [Appeal Record, Vol. 5, page F043] 
55 Appellant’s Extracts of Key Evidence, Vol. 2 pages A228-A232, A320-A329, A331, A332, A340-A341  
56 paragraph 208 of the Reasons [Appeal Record, Vol. 5, page F045] 
57 Appellant’s Extracts of Key Evidence, Vol. 1 pages A132-A134, A171-A179 
58 see the evidence of Bharat Dixit, Appellant’s Extracts of Key Evidence, Vol. 2 pages 310, 311 and 343; also see 
the evidence of John Andrews, Appellant’s Extracts of Key Evidence, Vol.1 pages A178-A179 
59 paragraphs  236 and 237 of the Reasons [Appeal Record, Vol. 5, pages F049] 
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41. The Supreme Court of Canada in Pacific National Investments Ltd. v. The Corporation of 

the City of Victoria60 stated as follows: 

“In interpreting legislation, our Court and its members must be guided by 
long-standing and well-accepted principles of statutory interpretation. One 
such principle states that potentially confiscatory legislation ought to be 
construed cautiously so as not to strip individuals of their rights without 
the legislation being clear as to this intent. As described by P.-A. Côté, 
The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 482, 
“encroachments on the enjoyment of property should be interpreted 
rigorously and strictly. . . . The courts require that the legislature express 
[it]self extremely clearly where there is an intention to expropriate or 
confiscate without compensation. ….” [emphasis added] 

 

42. The Pacific National Investments decision was followed by the Supreme Court of Canada 

in Atco Gas and Pipelines61 and, as recently as 2012, in PIPSC v. Canada (Attorney 

General)62. In Atco Gas the Court stated 63: 

“It is well established that potentially confiscatory legislative provision[s] 
ought to be construed cautiously so as not to strip interested parties of 
their rights without the clear intention of the legislation ….” 

 

43. The Court further stated64: 

“This Court’s role in this case has been one of interpreting the enabling 
statutes using the appropriate interpretive tools, i.e., context, legislative 
intention and objective. Going further than required by reading in 
unnecessary powers of an administrative agency under the guise of 
statutory interpretation is not consistent with the rules of statutory 
interpretation. It is particularly dangerous to adopt such an approach 
when property rights are at stake.” [emphasis added] 

 

44. In PIPSC, the Supreme Court of Canada stated at paragraph 160: 

                                                 
60 Pacific National Investments Ltd. v. The Corporation of the City of Victoria  2000 SCC 64 [Appellant’s Book of 
Authorities, Vol. 1, Tab 3] at paragraph 26 
61 Atco Gas & Pipelines Ltd. v. Alberta Energy & Utilities Board  2006 SCC 4 [Appellant’s Book of Authorities, 
Vol. 1, Tab 4] 
62 PIPSC v. Canada (Attorney General) 2012 SCC 71 [Appellant’s Book of Authorities, Vol. 1, Tab 5] 
63 at paragraph 79 
64 at paragraph 86 
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“In Pacific National Investments Ltd. v. Victoria (City), 2000 SCC 64, 
[2000] 2 S.C.R. 919, this Court affirmed the principle that “potentially 
confiscatory legislation ought to be construed cautiously so as not to strip 
individuals of their rights without the legislation being clear as to this 
intent” (para. 26). In order to confiscate an interest, Parliament must 
“express [it]self extremely clearly where there is an intention to 
expropriate or confiscate without compensation” (para. 26)”. [emphasis 
added] 

 

45. In Dell Holdings Limited v. Toronto Area Transit Operating Authority65 the Supreme 

Court of Canada held as follows66: 

“The expropriation of property is one of the ultimate exercises of 
governmental authority. To take all or part of a person’s property 
constitutes a severe loss and a very significant interference with a citizen’s 
private property rights. It follows that the power of an expropriating 
authority should be strictly construed in favour of those whose rights have 
been affected. This principle has been stressed by eminent writers and 
emphasized in decisions of this Court. See P.-A. Côté, The Interpretation 
of Legislation in Canada (2nd ed. 1991), at p. 402; E. Todd, The Law of 
Expropriation and Compensation in Canada (2nd ed. 1992), at p.26; 
Manitoba Fisheries Ltd. v. R. (1978), [1979] 1 S.C.R. 101, at pp. 109-10; 
Diggin-Hibben Ltd. v. R., [1949] S.C.R. 712, at p. 715; and Imperial Oil 
Ltd. v. R., [1974] S.C.R. 623.” [emphasis added] 

 

46. In Spooner Oils Ltd. v. Turner Valley Gas Conservation Board,67 the Supreme Court of 

Canada stated that68: 

“A legislative enactment is not to be read as prejudicially affecting 
accrued rights, or an ‘existing status’, unless the language in which it is 
expressed requires such a construction. The rule is described by Coke as a 
‘law of Parliament’, meaning, no doubt, that it is a rule based on the 
practice of Parliament; the underlying assumption being that, when 
Parliament intends prejudicially to affect such rights or such a status, it 
declares its intention expressly, unless, at all events, that intention is 
plainly manifested by unavoidable inference.” [emphasis added] 

 

                                                 
65 Dell Holdings Limited v. Toronto Area Transit Operating Authority 1997 CarswellOnt 78 (SCC) [Appellant’s 
Book of Authorities, Vol. 1, Tab 6] 
66 at paragraph 20  
67 Spooner Oils Ltd. v. Turner Valley Gas Conservation Board, 1933 CarswellAlta 50 (SCC) [Appellant’s Book of 
Authorities, Vol. 1,  Tab 7]  
68 at paragraph 22 



15 
 

47. In Gustavson Drilling (1964) Ltd. v. Canada (Minister of National Revenue),69 the 

Supreme Court of Canada referenced Spooner Oils in stating that70: 

 

“The rule is that a statute should not be given a construction that would 
impair existing rights as regards person or property unless the language in 
which it is couched requires such a construction.” [emphasis added] 

 

48. In Morguard Properties Ltd. v City of Winnipeg71, the Supreme Court of Canada stated: 

 

“In more modern terminology the courts require that, in order to adversely 
affect a citizen's right, whether as a taxpayer or otherwise, the legislature 
must do so expressly. Truncation of such rights may be legislatively 
unintended or even accidental, but the courts must look for express 
language in the statute before concluding that these rights have been 
reduced. This principle of construction becomes even more important and 
more generally operative in modern times because the legislature is guided 
and assisted by a well-staffed and ordinarily very articulate executive. The 
resources at hand in the preparation and enactment of legislation are such 
that a court must be slow to presume oversight or inarticulate intentions 
when the rights of the citizen are involved. The legislature has complete 
control of the process of legislation, and when it has not for any reason 
clearly expressed itself it has all the resources available to correct that 
inadequacy of expression. This is more true today than ever before in our 
history of parliamentary rule.”72  

 

49. The learned trial judge gave little attention to the foregoing rule of interpretation only 

citing one decision, Spooner, in one paragraph73. She then went on to find that the CPRA 

expressly affects GSI’s rights in the data once the 5 year privilege period has expired. The trial 

judge found that the section says so “plainly”74. Although later in her reasons the learned trial 

judge acknowledged that “s. 101(7) of the CPRA does not explicitly say that the information 

deposited with the Boards may be copied”75, she inferred that the section “must include the 

                                                 
69 Gustavson Drilling (1964) Ltd. v. Canada (Minister of National Revenue), 1975 CarswellNat 330 (SCC) 
[Appellant’s Book of Authorities, Vol. 1, Tab 8]  
70 at paragraph 15 
71 Morguard Properties Ltd. v City of Winnipeg, [1983] 2 S.C.R. 493 [Appellant’s Book of Authorities, Vol. 1, Tab 
9] 
72 supra, at page 509 
73 paragraph 235 of the Reasons [Appeal Record, Vol. 5, page F049] 
74 Paragraph 236 of the Reasons [Appeal Record, Vol. 5, page F049] 
75 paragraph 252 of the Reasons [Appeal Record, Vol. 5, page F051] 
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ability to copy”76. With respect, the inference of an ability to copy is contrary to the requirement 

of rigorously and strictly construing section 101(7) in favour of the party whose rights are being 

affected.  

 

50. Rather than construing the disclosure provisions strictly and cautiously so as to not strip 

GSI of its vested property rights, including copyright - as required by the Supreme Court of 

Canada - the trial judge gave an expansive interpretation to the Regulatory Regime, finding that 

the disclosure provisions, in addition to providing an express authority to disclose to the public, 

impliedly included not only the right of administrative agencies to copy and authorize the 

copying of the seismic data but conferred upon third parties that receive seismic data from or 

through the Boards an unrestricted right to copy, re-copy and sell GSI’s seismic data. Under the 

guise of statutory interpretation, the trial judge adopted the dangerous approach of reading 

unnecessary powers of administrative agencies into the disclosure provisions to confiscate GSI’s 

property rights, specifically copyright.  

 

51. Section 101(7) of CPRA, and its Accord Act counterparts, do not expressly declare an 

intention to confiscate any proprietary rights in information and documentation (seismic data) 

submitted to the regulators, let alone copyright. The express wording found in the Regulatory 

Regime as a whole does not declare such an intention.  

 

52. Where there is no express confiscatory intention, any inferred intention may only be 

found as a matter of statutory interpretation where the intention is “plainly manifested by 

unavoidable inference”. 

 

53. The finding of the trial judge that the right to copy is inferred was in error. This inference 

was neither plainly manifested nor unavoidable. This inference was completely avoidable both 

logically and practically (as will be further discussed below).  

 

54. The further finding that subsequent copying of seismic data received from the Boards is 

allowed and that the Appellant’s data is thereby made wholly public is particularly intrusive to 

                                                 
76 paragraph 253 of the Reasons [Appeal Record, Vol. 5, page F051] 
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vested common law and statutory rights as it is tantamount to an outright transference of vested 

property rights to the Boards and to the public-at-large upon expiry of the privilege period.  This 

finding is irreconcilable with the approach to statutory interpretation mandated by the Supreme 

Court of Canada as set out above.  The interpretation found by the trial judge maximizes the 

reach of confiscatory legislation rather than minimizes it.  It extinguishes proprietary rights as 

opposed to preserving them. 

 

55. Professor Nigel Bankes commented on the reasoning of the trial judge as follows: 

“I think that this is an unnecessarily broad interpretation of the section 
which confounds the different qualities of the rights (and liberties) 
associated with the data. The creator of the data has copyright in that data. 
Copyright is a form of property. It is true that as a creature of statute this 
particular form of property is hedged around with all sorts of limitations 
(e.g. duration and fair dealing) but it is still a form of property. Under s.3 
of the Copyright Act, the rights of the creator of data in which copyright 
subsists are ‘... the sole right to produce or reproduce the work or any 
substantial part thereof in any material form whatever ... or, if the work is 
unpublished, to publish the work or any substantial part thereof ... and to 
authorize any such acts.’ 
 
Copyright does not protect confidentiality, but the creator of the data can, 
as a matter of common law, maintain the confidentiality of that data 
provided that it takes the necessary steps to do so (e.g. by not sharing it 
broadly and by imposing non-disclosure obligations upon those with 
whom the data is shared). This data when deposited with the Board is both 
confidential and protected by copyright. All that subsections 101(2) and 
(7) speak to is the quality of confidentiality. All that subsection (7) speaks 
to is the compulsory loss of confidentiality (subject to any contractual 
obligations pertaining thereto). In Hohfeldian terms there is now a liberty 
of access where there was formerly a duty not to provide access. Nobody 
commits a wrong after the expiration of the statutory period by allowing 
access. But there is no change in the duty not to copy or to the duty not to 
facilitate illegal copying by others after the expiration of the statutory 
period. It is a huge leap to suggest that the legislature has also dealt with 
the property issues en passant. Justice Eidsvik seems to deal with this 
argument (the vested rights argument) as part of her more general 
discussion (at paras 234 – 237) of the implications of loss of privilege (i.e. 
disclosure) and does not do so specifically in the context of concluding 
that disclosure allows copying.”77  

 

                                                 
77 N. Bankes, ABlawg, April 28, 2016 [Appellant’s Book of Authorities, Vol. 1, Tab 10] at pages 3 and 4 
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56. Professor Bankes identifies the important distinction between copyright and other 

proprietary rights that exist related to seismic data and notes that although subsections 101(2) 

and (7) may speak to the right of confidentiality, these subsections do not speak to copyright at 

all. 

 

57. Nowhere in the legislative history or in the extrinsic evidence referred to by the trial 

judge regarding the Regulatory Regime is the confiscation of copyright in seismic data ever 

expressed, nor are the words “copyright”, “Copyright Act” or “copying” to be found. At one 

point in time, the words “release” and “publication” were used in draft legislation (s. 49(2) of 

Bill C-20) but these words were deleted from both a subsequent Bill (s. 50(3) of Bill C-48) and 

from both the Canada Oil and Gas Act and the final legislation (the CPRA)78. This is significant 

as “publication” is one of the rights included in copyright. Parliament once considered provisions 

about release (to the public) and publication, thereby affecting copyright, but resiled from going 

that far when choosing the word “disclosed” over the words “release” and “publication”. 

 

58. The extrinsic evidence relied upon by the trial judge refers to and relates to privilege and 

disclosure only and at no time refers to or relates to copyright. 

 

59. GSI submits the mere expiry of the privilege period does not plainly manifest by 

unavoidable inference an intention by Parliament to confiscate GSI’s copyright or, for that 

matter, to confiscate any of GSI’s vested property rights. 

Presumption and Rule Against Departure from Existing Law 

60. It is presumed that a legislature does not intend to depart from the general system of the 

law without expressing its intention to do so with “irresistible clearness”. Absent such clear 

expression, legislation should not be construed so as to change or disturb the existing law79. 

 

                                                 
78 see pages 363-369 of the Appeal Record, Transcripts, Vol. 2 and s. 49(2) of Bill C-20 under the Appellant’s Book 
of Authorities, Vol. 2, Tab 34 
79 Heritage Capital Corp. v Equitable Trust Co. 2016 SCC 19 [Appellant’s Book of Authorities, Vol. 1, Tab 11] at 
paragraphs 29 - 31 
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61. In the 2016 decision of Heritage Capital Corp. v Equitable Trust Co.80, the Supreme 

Court of Canada reiterated its previous decisions in Parry Sound (District) Social Services 

Administration Board v. O.P.S.E., Local 32481, and in Goodyear Tire82, that “a legislature does 

not intend to depart from the general system of the law without expressing its intentions to do so 

with irresistible clearness, failing which the law remains undisturbed”83.  

 

62. In Goodyear Tire, at issue was the interpretation of a jurisdiction conferring provision of 

the then existing Excise Tax Act. Two competing interpretations of s. 57 of the Act were at play. 

One interpretation required the inference of the words “by any persons” into the plain wording of 

the section. The other interpretation did not. The effect of adding the words “by any persons” to 

the section would confer a jurisdiction on the Tariff Board that would otherwise be exercised by 

the Exchequer Court or some other competent tribunal. Such an interpretation was found to 

afford “a substantial alteration of the general system of law and particularly the provisions of the 

Act …”.  Applying the presumption against departure from the general system of the law without 

an expression of intent with “irresistible clearness”, the Supreme Court of Canada refused to read 

words into the statutory provision.  

 

63. In the present case, the learned trial judge re-wrote the disclosure provisions by inferring, 

or reading-in, a right to copy seismic data not only on the part of the Boards but on the part of 

those obtaining seismic data from the Boards. This reading-in conferred a jurisdiction on the 

Boards that they were not expressly given. Further, this inference altered the general system of 

copyright law creating either an exception to infringement or a compulsory license neither of 

which exist under the Copyright Act. 

 

64. The learned trial judge referred to 2747-3174 Québec Inc. v. Québec (Régie des permis 

d’alcool)84, at paragraph 234 of her Reasons85. This decision is to the same effect as the Heritage 

                                                 
80 supra, Tab 11 
81 2003 SCC 42 (not reproduced) 
82 Goodyear Tire & Rubber Co. of Canada Ltd. v. T. Eaton Co., 1956 CarswellNat 247 (SCC) [Appellant’s Book of 
Authorities, Vol. 1, Tab 12] at paragraph 6 
83 Heritage, supra, Tab 11, at paragraph 29 
84 2747-3174 Québec Inc. v. Québec (Régie des permis d’alcool), 1996 CarswellQue 965 (SCC) [Appellant’s Book 
of Authorities, Vol. 1, Tab 13] 
85 Appeal Record, Vol. 5, page F049 
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Capital Corp. case. Although the trial judge acknowledged the existence of the rule that statutes 

should not be construed so as to alter existing law without there being a clear and unambiguous 

intent by the legislature to do so, she erred in finding that Parliament intended to override the law 

of copyright when enacting the disclosure provisions. She made this finding notwithstanding 

there is no express reference to copyright in the Regulatory Regime or the lengthy legislative 

history that she refers to in her Reasons.  

 

65. The Copyright Act long pre-dates the Regulatory Regime86. Parliament is presumed to 

know the law when enacting new laws87. In Canada (Canadian Human Rights Commission) v. 

Mowat the Supreme Court of Canada faced the issue of whether the Canadian Human Rights 

Commission had the jurisdiction to award legal costs to a complainant. The legislation at issue 

authorized the Commission to compensate the complainant for “expenses incurred” but did not 

expressly mention “costs”. The Court held that the term “costs” was a legal term of art and that if 

Parliament had intended to confer the jurisdiction to award costs on the Commission, it would 

have used that word. Further the Court had regard to the legislative history of the legislation and 

noted that earlier Bills had provided a specific costs jurisdiction to the Tribunal and that this 

jurisdiction was deleted in the final legislation. 

 

66. Parliament, in passing the Regulatory Regime, should be presumed to know the law of 

copyright, the Copyright Act and the word “copyright”. Had Parliament intended to affect 

copyright, it would have used these express terms. 

 

67. There are instances where Parliament, in legislation, has specifically referred to copyright 

or to the Copyright Act when it intended to affect copyright88. The present case is not one of 

them. 

 

                                                 
86 the Copyright Act, in its present form, was originally enacted in Canada in 1924 – Roger T. Hughes, “Copyright 
Legislation and Commentary” LexisNexis 2013 [Appellant’s Book of Authorities, Vol. 1, Tab 15], at page 5 
87 Canada (Canadian Human Rights Commission) v. Mowat, 2011 SCC 53 [Appellant’s Book of Authorities, Vol. 1, 
Tab 14] at paragraph 45 
88 see for example the Olympic (1976) Act S.C. 1973-1974 c. 31 (not reproduced) where copyright is expressly 
affected and specific reference is made to the Copyright Act; see also section 83 of the Bankruptcy and Insolvency 
Act, R.S.C. 1985, c B-3 (not reproduced) 
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68. Parliament should be presumed not to intend a change to the law of copyright without 

stating so “with irresistible clearness”. There is no such “irresistible clearness” in this case. 

 

69. The finding that copying of seismic data by the Boards, and subsequent copying of 

seismic data received from the Boards, is allowed under the Regulatory Regime amounts to a 

judicial amendment of the Copyright Act where there is no clear intent to amend the Act 

expressed by Parliament.  

 

70. The most compelling illustration that the Regulatory Regime does not “with irresistible 

clearness” express an intention to extinguish GSI’s copyright, to amend the Copyright Act and 

even to extinguish GSI’s right to keep its seismic data confidential, is the fact that the learned 

trial judge, at the urging of the Respondents, needed to resort to extensive extrinsic aids and 

legislative history to arrive at this interpretation. The trial judge reviewed 30 years of legislative 

history; substantial extracts from Hansard; and multiple affidavits from administrators89 to find 

the intent of the legislation was to override and effectively amend the Copyright Act. It is 

submitted that the type of clarity required by the Supreme Court of Canada should be evident 

within the legislation itself without resorting to extrinsic aids of the nature and extent relied upon 

by the trial judge and the Respondents. In any event, extrinsic aids cannot be used to circumvent 

or override the trial judge’s obligation to apply binding rules of statutory interpretation. 

Interpretation of Legislation Requiring Coherence and Harmony 

71. There is a well-established presumption of coherence and harmony between enactments 

of the same legislature throughout the law and confirmed in several Supreme Court of Canada 

decisions. This presumption is an elementary rule of statutory interpretation. 

 

72. In Soper v. Canada it was stated as follows:  
 

“All legislation of one Parliament is deemed to make up a coherent 
system. Thus, interpretations favouring harmony between statutes should 
prevail over discordant ones, because the former are presumed to better 
represent the thought of the legislator.  
 

                                                 
89 pages 33-46 of the Reasons [Appeal Record, Vol. 5, pages F033 to F046] 
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This presumption of coherence in enactments of the same legislature is 
even stronger when they relate to the same subject matter, in pari materia. 
Apparent conflicts between statutes should be resolved in such a way as to 
re-establish the desired harmony.”90 

 

73. In Murphy v. Welsh; Stoddard v. Watson91 the Supreme Court of Canada held as 

follows92: 

“In determining the legislator’s intention there is a presumption of 
coherence between related statutes. Provisions are only deemed 
inconsistent where they cannot stand together.” 

 

74. Major, J., speaking for the Court in Murphy, found that the legislative provisions in issue 

could co-exist and did not create an absurd result.   

 

75. The presumption of coherence was referred to in Bell ExpressVu Limited Partnership v. 

Rex which cited the Stoddard decision93. 

 

76. The presumption of coherence is virtually irrebuttable.94 

 

77. In the recent case of Re Broadcasting95 the Supreme Court confirmed the presumption of 

coherence holding as follows: 

 
[36] The Copyright Act is concerned both with encouraging creativity and 
providing reasonable access to the fruits of creative endeavour. These 
objectives are furthered by a carefully balanced scheme that creates 
exclusive economic rights for different categories of copyright owners in 
works or other protected subject matter, typically in the nature of a 
statutory monopoly to prevent anyone from exploiting the work in 
specified ways without the copyright owner’s consent. It also provides 
user rights such as fair dealing and specific exemptions that enable the 

                                                 
90 Soper v. Canada, 1997 CarswellNat 853 (Fed. CA) [Appellant’s Book of Authorities, Vol. 1, Tab 16] at 
paragraph 19 (overruled on points not relevant to this appeal) 
91 Murphy v. Walsh; Stoddard v. Watson, 1993 CarswellOnt 428 (SCC) [Appellant’s Book of Authorities, Vol. 1, 
Tab 17] 
92 supra, Tab 17, at paragraph 10 
93 Bell ExpressVu Limited Partnershp v. Rex 2002 SCC 42 [Appellant’s Book of Authorities, Vol. 1, Tab 18] at 
paragraph 27 
94 Frankowski v. Canada (Minister of Citizensghip & Immigration), infra, [Appellant’s Book of Authorities, Vol. 2, 
Tab 23, at paragraph 7] 
95 Reference re Broadcasting Act, S.C. 1991 (Canada), 2012 SCC 68 [Appellant’ Book of Authorities, Vol. 1, Tab 
19] 
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general public or specific classes of users to access protected material 
under certain conditions. 

 
[37] Although the Acts have different aims, their subject matters will 
clearly overlap in places. As Parliament is presumed to intend “harmony, 
coherence, and consistency between statutes dealing with the same subject 
matter” (R. v. Ulybel Enterprises Ltd., 2001 SCC 56, [2001] 2 S.C.R. 867, 
at para. 52; Sullivan, at pp. 325-26), two provisions applying to the same 
facts will be given effect in accordance with their terms so long as they do 
not conflict.  [emphasis added] 
 
[38] Accordingly, where multiple interpretations of a provision are 
possible, the presumption of coherence requires that the two statutes be 
read together so as to avoid conflict. [emphasis added] 
 
…… 
 
[41] For the purposes of statutory interpretation, conflict is defined 
narrowly. It has been said that overlapping provisions will be given effect 
according to their terms, unless they “cannot stand together” (Toronto 
Railway Co. v. Paget (1909),  42 S.C.R. 488, at p. 499 per Anglin J.). 

 

78. Rather than construing the Regulatory Regime in a manner that brings coherence and 

harmony to the Regulatory Regime and the Copyright Act, the trial judge chose an interpretation 

that created a conflict, then ruled that the Regulatory Regime, as more specific legislation, takes 

precedence over the Copyright Act on the issue of copying.  

 

79. The trial judge faced a choice between two possible interpretations of the disclosure 

provisions. The first interpretation was that the disclosure provisions did not include a right or 

jurisdiction to copy. This interpretation does not cause any conflict with the Copyright Act and 

would preserve GSI’s copyright in the seismic data, affecting at most only GSI’s right to keep 

the data confidential. The second interpretation was that the disclosure provisions impliedly 

included a right or jurisdiction to copy and authorize others to copy thereby affecting both GSI’s 

right of confidentiality and its copyright. This latter interpretation creates a conflict with the 

Copyright Act because the copyright holder has the exclusive right to copy and to authorize 

copying and the term of copyright is the life of the author plus 50 years, not 5 years. 
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80. By choosing the latter interpretation, the trial judge created a conflict with the Copyright 

Act. The principle of coherence and harmony required the trial judge to choose the first 

interpretation to avoid conflict with the Copyright Act. The first interpretation favours coherence 

and harmony between statutes and must prevail over the interpretation that creates discordance. 

 

81. Coherence and harmony could have been achieved by simply interpreting the disclosure 

provisions to not include any right of copying. It was neither necessary, nor permissible, for the 

trial judge to imply a right of copying as part of the disclosure provisions. 

 

82. According to the test in Stoddard, it was only possible for the trial judge to rule as she did 

if the provisions of the Copyright Act and the Regulatory Regime “cannot stand together”; could 

not co-exist without creating an absurd result. Clearly this test cannot be met. 

The Berne Convention and NAFTA 

83. “It is a well-established principle of statutory interpretation that legislation will be 

presumed to conform to international law”96. 

 

84. The Berne Convention for the Protection of Literary and Artistic Works97 (the 

“Convention”) requires, amongst other things, that countries of the Union (signatories) provide a 

minimum standard of protection to works created by authors whose country of origin is also a 

country of the Union.  

 

85. Canada is a signatory of the Convention and has implemented the Convention through 

the Copyright Act98. 

 

86. The Convention grants rights to authors of works, independent of and in addition to those 

granted in national law. Article 7(1) provides the minimum term of protection granted to authors 

of works within countries of the Union; specifically, “the term of protection granted by this 

                                                 
96 R. v. Hape 2007 SCC 26 (CanLII) [Appellant’s Book of Authorities, Vol. 1, Tab 20] at paragraph 53 
97  The Berne Convention for the Protection of Literary and Artistic Works (concluded at Berne on September 9, 
1886, as revised by the Paris Act of 1971), [1998] Can. T.S. No. 18 (accession of Canada 28 March 1998, entered 
into force in Canada, 26 June 1998) [Appellant’s Book of Authorities, Vol. 2, Tab 21] 
98 Appellant’s Book of Authorities, Vol. 1, Tab 2, section 91 
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Convention [to an author of ‘literary and artistic works’] shall be the life of the author and fifty 

years after his death.” 

 

87. Furthermore, Article 9 clearly establishes that the authors of literary and artistic works 

have the exclusive right to authorize reproduction of these works and that countries of the Union 

can only permit reproduction (through legislation) when they can demonstrate 1) a special case 

exists; 2) the reproduction does not conflict with a normal exploitation of the work by the author; 

and 3) the reproduction does not unreasonably prejudice the legitimate interests of the author.99 

 

88. Under the terms of the North America Free Trade Agreement (“NAFTA”), Canada is 

required to, at a minimum, implement the terms of the Convention100. 

 

89. The trial judge’s decision, if correct: 1) effectively shortens the term of protection granted 

by the Convention to 5 years; and 2) permits reproduction without compliance with the 

requirements of Article 9. This puts Canada off-side its treaty obligations. 

 

90. The interpretation of the Regulatory Regime urged by the Appellant maintains Canada’s 

obligations under both the Convention and NAFTA and should therefore be preferred. 

Failure to Follow Binding Rules of Interpretation 

91. The learned trial judge ignored, misinterpreted or failed to follow the decisions of the 

Supreme Court of Canada related to the rules of interpretation applicable in the present case. The 

rules of interpretation were side-stepped by the trial judge based on the following findings: 

a. s. 101 read in its entirety does not make sense unless it is interpreted to mean that 

permission to disclose without consent after the expiry of the 5 year period must 

include the ability to copy the information; 

b. absurd results would occur if the copyright provisions were applied at the same 

time as the Regulatory Regime disclosure process; 

                                                 
99 The Berne Convention, supra [Appellant’s Book of Authorities, Vol. 2,Tab 21, at Article 9] 
100 Article 1701, s. 2 of the North America Free Trade Agreement Between the Government of Canada, the 
Government of  Mexico and the Government of the United States, 17 December 1992, Can TS 1994 No. 2, as 
implemented by the North American Free Trade Agreement Implementation  Act, S.C. 1993, c. 44 [Appellant’s 
Book of Authorities, Vol. 2, Tab 22] 



26 
 

c. s. 101 of the CPRA creates a mandatory or compulsory licensing system over 

seismic data in perpetuity once the confidentiality period has expired under which 

the Boards have the authority to copy GSI’s seismic data; and 

d. there is a conflict between the Regulatory Regime and the Copyright Act, and in 

the case of conflict, the more specific legislative regime (the Regulatory Regime) 

must override the more general one – the Copyright Act. 

 

92. Each of these findings was in error and will be dealt with in turn below. 

 Finding that Permission to Disclose Must Include Copying 

93. The trial judge found that the Boards had a permission to disclose and that the permission 

to disclose must include copying. She does not explain how or why this would be the case. 

 

94. Logically a permission to disclose does not automatically and necessarily entail 

permission to copy. A library is permitted to disclose books to patrons. A library does not have 

permission to copy those books for patrons or to authorize copying by patrons. 

 Finding of Absurd Results if Copyright Applied 

95. The trial judge found that absurd results would occur if the copyright provisions were 

applied at the same time as the Regulatory Regime disclosure process. She does not explain how 

or why this would be the case. 

 

96. There are many contexts where disclosure, in the context of viewing, does not include 

copying. Logically, viewing and copying are capable of independently co-existing. They are not 

mutually inclusive.  A trite example is when attending a museum one has the permission and 

capacity to view a work of art, but not the right to copy it. Many other obvious examples are 

readily available. 

 

97. The trial judge’s conclusion of absurdity therefore must be based on operational concerns 

and not ones of logical necessity.  
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98. The evidence of the NEB concerning its procedure for “disclosure” of seismic data is set 

out in the Affidavit of Bharat Dixit and the transcript of the questioning of Mr. Dixit on that 

affidavit101.  Mr. Dixit explains how the NEB has a Frontier Information Office (“FIO”) located 

in Calgary, Alberta.  The FIO is a “library or an information repository where folks can come 

and look at information that may help them in exploring for oil and gas in the frontiers”102. Mr. 

Dixit confirmed under questioning that the NEB, particularly the FIO, never copied seismic data 

records for people as part of its disclosure procedure103.  When asked about what steps the NEB 

took to prevent copying of seismic data made available through the FIO, Mr. Dixit referred to 

wording contained in a certain “liability agreement” and on a sign posted at the FIO104. 

Examples of the liability agreements and the sign referred to are Exhibits “32” and “31” 

respectively to Exhibit 1.1 of the Common Issues trial105.  

 

99. The evidence of the NEB regarding its procedures, assuming its veracity, combined with 

the trial judge’s findings in respect of those procedures to the same effect, show that 

operationally, copyright can apply at the same time as any permitted disclosure under the 

Regulatory Regime. The NEB, and other Boards, can act as libraries or information repositories, 

without copying or authorizing copies of the library materials. There is nothing absurd about a 

library or information repository not copying or authorizing the copying of documentation in its 

possession.   

 

100. Viewing allows the viewing party to see the seismic data and to learn who to contact 

regarding the seismic data should copies be desired. Seismic data sections submitted to the 

Boards have side labels that identify the seismic data owner and provide proprietary notices106. 

 

                                                 
101 Appellant’s Extracts of Key Evidence, Vol. 2 pages A228-A232, A320-A329, A331, A332, A340-A341 
102 Exhibit 1.11 of the Common Issues Trial, page 27, lines 25-27 and page 28, line 1 [Appellant’s Extracts of Key 
Evidence, Vol. 2 pages A269-A270] 
103 Exhibit CI 1.11 of Common Issues Trial, page 89, lines 9-11 [Appellant’s Extracts of Key Evidence, Vol. 2  page 
A331] 
104 Exhibit CI 1.11 of Common Issues Trial, page 98, lines 19-27 [Appellant’s Extracts of Key Evidence, Vol. 2, 
page A340. See also page A399. 
105 Appellant’s Extracts of Key Evidence, Vol. 1 pages A108-A114 
106 paragraph 31 of the Affidavit of Harold Paul Einarsson, Exhibit CI 1.1 from the Common Issues Trial 
[Appellant’s Extracts of Key Evidence, Vol. 1 pages A015, A042-A067] 
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101. Consequently there is nothing absurd about allowing viewing, but prohibiting copying.  

 

 Finding of Compulsory License 

102. The learned trial judge found that viewed another way, s. 101 of the CPRA creates a 

mandatory or compulsory licensing system over seismic data in perpetuity once the 

confidentiality period has expired, under which the Boards have the authority to copy GSI’s 

seismic data. 

 

103. This finding appears to be based, at least in part, on the trial judge’s understanding that 

the music and broadcast industries have compulsory licensing requirements107. 

 

104. There are no compulsory license provisions for music in the Copyright Act. 

 

105. Section 31(2) of the Copyright Act provides that, if 5 specific conditions are met, 

including the condition that the retransmission is lawful under the Broadcasting Act, 

retransmission of a copyrighted work is not an infringement of copyright. This section has been 

referred to as a compulsory license provision, although those words are not used108. This is a 

very specific provision which refers to the Broadcasting Act. In the context of broadcasting, 

Parliament has expressly, and very specifically, provided for an exception to what would 

otherwise be copyright infringement. 

 

106. Had Parliament intended a similar exception to copyright for the Regulatory Regime, it 

would have included within the Copyright Act a provision like s. 31(2). There is no such 

provision. 

 

107. Another section of the Copyright Act that creates a compulsory license is section 77. This 

section provides for a license where the owner of the copyright cannot be located. Where 

Parliament has intended to create a compulsory license under the Copyright Act, it has done so 

expressly. 
                                                 
107 See paragraph 310 of the Reasons [Appeal Record, Vol. 5, page F059] 
108 Re Broadcasting, supra, [Appellant’s Book of Authorities, Vol. 1, Tab 19] at paragraph 58 
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 Finding that More Specific Legislation to Apply 

108. There are two difficulties with the finding of the trial judge that the Regulatory Regime, 

as the more specific legislation, overrides the Copyright Act. First, the rule that more specific 

legislation governs over general legislation only applies if there is a conflict between legislation 

that cannot be resolved another way109. Second, GSI submits when it comes to the right to copy, 

the Copyright Act is the more specific legislation. 

 

109. The Regulatory Regime, properly construed, does not conflict with the Copyright Act. 

However, if there is a conflict regarding the right of the Boards to copy, the Copyright Act is the 

more specific legislation and should prevail. Under the Copyright Act, GSI, as the copyright 

owner, holds the exclusive rights provided for under section 3. 

 The Modern Approach 

110. The modern approach to statutory interpretation was most recently referred to and applied 

in Heritage Capital110. Under this approach, statutory provisions are to be read in their entire 

context and in their grammatical and ordinary sense, harmoniously with the scheme of the Act, 

the object of the Act and the intention of Parliament. 

 

111. The modern approach incorporates long established rules of interpretation. This is 

evidenced in Heritage Capital itself where the rule against altering existing law absent clearly 

expressed legislative intent was applied along-side, or as part of, the “modern approach” to 

statutory interpretation. 

 

112. Further, the Supreme Court of Canada decisions related to the strict construction of 

confiscatory legislation and the need to interpret legislation cohesively and harmoniously were 

decided contemporaneously with, before, and after the Supreme Court’s decision in Rizzo111. As 

such, it cannot be reasonably argued that the modern approach to statutory interpretation 

enunciated in Rizzo has eclipsed these rules of interpretation. 

                                                 
109 Frankowski v. Canada (Minister of Citizenship and Immigration, 2000 CarswellNat 1666 (FCTD) [Appellant’s 
Book of Authorities, Vol. 2 Tab 23] at paragraphs 7 - 9 
110 supra, [Appellant’s Book of Authorities, Vol. 1, Tab 11] at paragraphs 27 - 30 
111 Rizzo v. Rizzo Shoes Ltd. 1998 CarswellOnt 1 (SCC) [Appellant’s Book of Authorities, Vol. 2,  Tab 24] 
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113. The only reasonable conclusion is that the Supreme Court of Canada has determined that 

these rules of interpretation form an integral part of the modern approach. 

 

114. These long standing rules of interpretation required the trial judge to find an 

interpretation of the disclosure provisions that: did not strip GSI of its vested rights without 

either an expressed intent or a “plainly manifested” or “unavoidably” inferred intent of 

Parliament to confiscate rights; did not alter existing law absent an intent to change the law 

expressed with “irresistible clearness”; did not create a conflict between the Regulatory Regime 

and the Copyright Act; and did not put Canada off-side on its treaty obligations. 

 Grammatical and Ordinary Sense 

115. “Interpretation of a statute must always begin with the ordinary meaning of the words 

used …  .”112 

 

116. Where the ordinary meaning of a statutory provision is clear, there is no need to go 

beyond the wording of the statutory provision113.  

 

117. The “disclosure provision” has been set out and analysed above at paragraphs 35 and 37. 

 

118. The definition of “disclose” is as follows: 

a. according to the Canadian Oxford Dictionary114: 

“Dis*close transitive verb 1 make known; reveal (disclose the 
truth). 2 expose to view. [emphasis added] 
 
Dis*clo*sure noun 1 the act or an instance of disclosing; the 
`process of being disclosed. 2 something disclosed; a revelation 

b. according to the Merriam-Webster Dictionary115: 

                                                 
112 Bishop v. Stevens 1990 CarswellNat 1028 (SCC) [Appellant’s Book of Authorities, Vol. 2, Tab 25] at paragraph 
22 
113 Castillo v. Castillo 2005 SCC 83 [Appellant’s Book of Authorities, Vol. 2, Tab 26] (eight of nine judges 
concurred and simply interpreted the statutory provision at issue without going into extrinsic evidence. Bastarache 
J., found it necessary to have regard to extrinsic evidence – see paragraph 23) 
114 Katherine Barber, Canadian Oxford Dictionary, 2nd Ed (Don Mills: Oxford University Press Canada, 2004) at 
pg. 427 (Appellant’s Book of Authorities, Vol. 2,  Tab 27) 
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Full Definition of DISCLOSE 

transitive verb 

1 

obsolete :  to open up 

2 

a :  to expose to view [emphasis added] 

b archaic :  HATCH 

c :  to make known or public <demands that politicians disclose the sources of 

their income> 

 

119. “Disclose” means to “expose to view”.  The ordinary definition of disclose does not 

include copying. Had the intention of Parliament been to include copying, it would have said 

so116. 

 

120. The disclosure provision does not expressly provide for any form of copying, does not 

refer to the Copyright Act or any of the rights created under that legislation and does not 

expressly provide for any form of compulsory license in respect of copying. All of the rights to 

copy found by the learned trial judge were inferred. To infer that “disclose” “disclosed” or 

“disclosure” means or includes copying is a distortion of the ordinary meaning of these words. 

 Scheme and Context of Legislation 

121. Section 101 of CPRA is found in Part IX under the heading “Administration and 

Enforcement”. The disclosure provisions of the Federal Accord Acts are all under the same 

heading117. 

 

122. Section 101(2) makes reference to “information or documentation” that is provided for 

the purposes of the CPRA or COGOA. Seismic data is submitted under the Regulations to 

COGOA not under the CPRA118. The CPRA does not have a purpose section but COGOA does. 

                                                                                                                                                             
115 Online Version:http://www.merriam-webster.com/dictionary/disclose 
116 see paragraph 4 of Castillo v. Castillo, supra, [Appellant’s Book of Authorities, Vol. 2, Tab 26] 
117 See the heading above s. 119 at Appellant’s Book of Authorities, Vol. 3 Tab 39, page 58, and the heading above 
s. 122 at Appellant’s Book of Authorities, Vol. 3 Tab 43, page 61 
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123. Section 2.1 of COGOA119 provides as follows: 

2.1 The purpose of this Act is to promote, in respect of the 
exploration for and exploitation of oil and gas, 

(a) safety, particularly by encouraging persons exploring 
for and exploiting oil or gas to maintain a prudent regime 
for achieving safety; 

 (b) the protection of the environment; 
 (b.1) the safety of navigation in navigable waters; 
 (c) the conservation of oil and gas resources; 
 (d) joint production arrangements; and 

(e) economically efficient infrastructures. 
 

124. Virtually identical statements of this purpose are found in the “Petroleum Operations” 

Parts of the Accord Acts120. In the Accord Acts, clauses (b.1) and (e) are absent. 

 

125. It is important to note that the purpose of COGOA and of the Petroleum Operation Parts 

of the Accord Acts is not stated to be “the promotion of exploration for and exploitation of oil 

and gas”. It is the promotion of the enumerated items in respect of the exploration for and 

exploitation of oil and gas. In other words, the seismic data provided under COGOA is for the 

regulatory purposes of promoting safety, environmental protection, conservation, joint 

production arrangements and economically efficient infrastructure and is not for the purpose of 

promoting oil and gas exploration and exploitation. 

 

126. The NEB, the Newfoundland Board and the Nova Scotia Board, as independent 

regulatory bodies, do not have the mandate or authority to promote oil and gas development. 

They are regulators of such activities, not promoters121.  

 

127. The purpose of promoting safety, environmental protection, conservation, joint 

production arrangements and infrastructure, in the context of administration and enforcement, 
                                                                                                                                                             
118 see section 37 of the Canada Oil and Gas Geophysical Operations Regulations under Tab 37 of the Appellant’s 
Book of Authorities, Vol. 3. 
119 Appellant’s Book of Authorities, Vol. 3, Tab 35, page 4 
120 Sections 135.1 and 138.1 of the Federal Accord Acts [Appellant’s Book of Authorities, Vol. 3, Tab 39, page 71 
and Tab 43, page 74]; section 131.1 of the Newfoundland Accord Act [Appellant’s Book of Authorities, Vol. 3, 
Tab 41]; section 133A of the Nova Scotia Accord Act [Appellant’s Book of Authorities, Vol. 3, Tab 45] 
121 Exhibit CI 1.11 from the Common Issues Trial, at page 37, Lines 10-18, 27 and page 38, lines 1-5 [Appellant’s 
Extracts of Key Evidence, Vol. 2, pages A279-A280]  
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does not require the confiscation of proprietary rights in seismic data, including confidentiality 

and copyright.  Disclosure for the purposes of administration and enforcement was commented 

on by the Federal Court in Husky Oil Operations Limited v CNLOPB122. The court noted that 

“'administration’ means the routine, quotidian tasks that are necessary to give effect to the 

regulatory scheme …”123 Further, the court quotes from an Ontario decision,  that  “[i]t is clear 

that ‘administration’ involves acts incurred in respect of relatively routine, ministerial or clerical 

acts …..[t]he definition of ‘administration’ does not include discretionary management 

decisions.”  

 

128. The purposes stated in the legislation are the most direct and authoritative evidence of 

legislative purpose124. Despite what may have been discussed and debated back in the 1970’s 

and the early 1980’s when the predecessors of the CPRA and COGOA were under consideration 

as Bills, the ultimate legislation passed set out the purposes that were applicable to the licensing, 

authorization and reporting parts of the legislation. These purpose statements were then carried 

forward under the relevant parts of the Accord Acts. There is no reason for the court to stray into 

the annals of Hansard, senate sub-committee minutes, correspondence between Ministers, etc., to 

figure out the policy or purpose of the Legislation when Parliament has gone through the trouble 

of providing clear statements of purpose across several pieces of legislation. 

 
129. Furthermore, the Supreme Court of Canada has said that statements of policy and 

legislative purpose are not jurisdiction conferring but rather serve to circumscribe the discretion 

granted to a subordinate body125. 

 

130. GSI submits that the disclosure provisions cannot be interpreted to have a broader 

purpose than the purpose for which the seismic data was obtained in the first place.  

 

                                                 
122 Husky Oil Operations Limited v C NLOPB, 2014 FC 1170 (TD) [Appellant’s Book of Authorities, Vol. 2, Tab 
28]  
123 supra, Tab 28, at paragraph 72 
124 Sullivan on the Construction of Statutes, 6th, Lexis Nexis, §9.45 [Appellant’s Book of Authorities, Vol. 2, Tab 
29] 
125 Re Broadcasting, supra,  [Appellant’s book of Authorities, Vol. 1, Tab 19] at paragraphs 22 and 25 
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131. GSI submits that extrinsic evidence of the policy and purpose behind COGOA and the 

CPRA cannot be used to confer jurisdiction on the Boards. The extrinsic evidence of policy and 

purpose relied upon by the Respondents can only serve to circumscribe the jurisdiction of the 

Boards. They were not expressly given the jurisdiction to destroy confidentiality and infringe 

copyright. Such jurisdiction is not required by the Boards to fulfil the purpose of promoting 

safety, environmental protection, conservation, joint production arrangements and infrastructure 

under the heading of “Administration and Enforcement”. 

The Correct Interpretation of the Regulatory Regime 

132. The Regulatory Regime, correctly construed, does not affect GSI’s claims against the 

Defendants. The Regulatory Regime is not a complete answer to GSI’s claims for copyright 

infringement as determined by the trial judge. 

 
133. GSI submits that under the Regulatory Regime, any discretion to “disclose” is limited to 

the ordinary meaning of “expose to view” and does not include a right to copy or to allow others 

to copy. Moreover, it does not extend a further right to third parties who receive copies of 

seismic data from the Boards to further copy and use the seismic data for their own commercial 

purposes.   

 
134. As such, GSI’s claims for copyright infringement against the Defendants are not affected 

by the Regulatory Regime. This is the only claim of GSI that the trial judge purported to deal 

with126. 

 
135. Furthermore, correctly construed, if the Regulatory Regime permits any disclosure of 

GSI’s confidential seismic data, that disclosure must be conducted in a way that is consistent 

with the preservation of GSI’s proprietary rights, including GSI’s right to keep its seismic data 

confidential. There are two ways this could be achieved. First, disclosure could be done in a 

manner consistent with industry practice. Persons wishing to view seismic data would be 

required to view the data in a secure “data room”, subject to an owner approved from of 

confidentiality agreement, and would be precluded from making copies. If copies were desired, 

the person would be directed to the seismic data owner. This form of disclosure would preserve 
                                                 
126 Geophysical Service Incorporated v. 612469 Alberta Limited (Calwest Printing & Reproductions), 2016 ABQB 
356, [Appellant’s Book of Authorities, Vol. 2, Tab 30] at paragraph 4 
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GSI’s right to keep the seismic data confidential while still permitting access for regulatory 

purposes. Dissemination of the data for oil and gas exploration purposes would occur through the 

normal private data licensing process. 

 

136. Alternatively, disclosure could be made using the Access to Information Act127 procedure. 

This interpretation would bring coherence to the disclosure provisions, the Copyright Act and the 

Access to Information Act. This interpretation was argued before the trial judge, and rejected. 

Under this interpretation, the procedure for disclosure would be as outlined in the Access to 

Information Act as interpreted in Merck128. The Access to Information Act was enacted 3 years 

prior to the CPRA129. The absence of any disclosure mechanism in the CPRA, or Regulations 

related thereto, may be explained by the existence of the Access to Information Act which has a 

ready-made procedure in place. Using this procedure would balance the competing interests of 

seismic data owners and the public as it provides a mechanism for access while preserving the 

rights of data owners. 

 

137. In any event, disclosure under the Regulatory Regime does not affect GSI’s claims for 

conversion, breach of confidence, unjust enrichment, breach of contractual license agreements, 

negligent misrepresentation and/or contractual interference. 

 

138. In the alternative, if the Regulatory Regime is found to transfer to the Boards rights that 

are otherwise exclusive to GSI, GSI’s rights have been expropriated without compensation and 

GSI’s claims for expropriation will be crystallized. 

Section 111 of the CPRA (Expropriation without Compensation) 

139. Section 111 of the CPRA is found under Part X, “Transitional, Consequential and 

Commencement”. 

 

140. Section 111 is under the sub-title “Transitional” and reads as follows: 

                                                 
127 Access to Information Act, R.S.C. 1985 c. A-1 [Appellant’s Book of Authorities, Vol. 2, Tab 31] 
128 Merck Frosst Canada Ltd. v. Canada (Health), 2012 SCC 3 (CanLII) [Appellant’s Book of Authorities, Vol. 2, 
Tab 32] at paragraphs 71 - 80 
129 The CPRA was assented to November 18, 1986 and the Access to Information Act was proclaimed in January, 
1983. 
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Replacement of rights 

111(1) Subject to section 110 and subsections 112(2) and 114(4) and (5), 
the interests provided for under this Act replace all petroleum rights or 
prospects thereof acquired or vested in relation to frontier lands prior to 
the coming into force of this section. [emphasis added] 

No compensation 

(2) No party shall have any right to claim or receive any compensation, 
damages, indemnity or other form of relief from Her Majesty in right of 
Canada or from any servant or agent thereof for any acquired, vested or 
future right or entitlement or any prospect thereof that is replaced or 
otherwise affected by this Act, or for any duty or liability imposed on that 
party by this Act. 

 

141. The rules of interpretation outlined and relied upon above apply with equal, and perhaps 

greater force to the interpretation of this section. There are two competing interpretations of 

section 111: 1) that it applies to seismic data (as opposed to only petroleum rights and prospects): 

and 2) that it does not apply to seismic data. For all the reasons set out above, the rules of 

interpretation require that the less intrusive interpretation must apply.  

 

142. The trial judge relied upon subsection (2) to find that Parliament intended to confiscate 

all rights in seismic data, including copyright, without compensation. This was an error of 

interpretation. The learned trial judge failed to consider the section as a whole choosing rather to 

take subsection (2) in isolation. When considered as a whole, including both the section heading 

“Transitional” and the margin note next to subsection (1) “Replacement of rights” it is clear that 

subsection (2) relates to compensation for the replacement of “petroleum rights or prospects” 

referred to in subsection (1) and does not refer to seismic data or interests in seismic data. 

“Petroleum” is defined in the CPRA as “oil and gas”. Seismic data falls within the definitions of 

“geological work” and/or “geophysical work” set out in section 101 of the CPRA. These 

definitions do not fall within the terms “petroleum” or “prospects thereof”. Hence, section 111 

has no application to seismic data. Furthermore, no rights to, or interests in, seismic data are 

provided for under the CPRA and no such rights have been replaced by the CPRA. The CPRA 

does not create or replace copyright. Copyright is the creature of the Copyright Act. GSI’s 
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copyright in submitted data was not merely “affected” by the CPRA, as construed by the learned 

trial judge, but was annihilated without copyright ever being mentioned in the legislation. 

 

143. Professor Nigel Bankes commented on the trial judge’s interpretation of section 111 as 

follows: 130 

“Once one looks at this provision in its full context (rather than just 
subsection (2) in isolation), including its heading, it is, with respect, 
crystal clear that it is not concerned with the risk to government that might 
flow as a result of any interference with the rights of creators of seismic 
data through the operation of s.101(7). Rather, s. 111 was intended to deal 
with the risk that the government felt it faced insofar as it was requiring 
old permittees to roll over their rights into new forms of rights – 
exploration agreements (COGA) or licences (CPRA) under the new 
legislation. The title to s.111 makes this clear as does subsection 1.” 

 

144. The learned trial judge erred in finding that section 111 provided for the expropriation of 

seismic data, including copyright, without compensation as such finding is contrary to the rules 

of interpretation enunciated by the Supreme Court of Canada as set out above. 

 

145. The Appellant has, in eight Actions131, including most significantly Action No. 1401-

05316, plead that the Regulatory Regime and the actions of government Defendants acting under 

the Regulatory Regime, constitutes an expropriation132. The Appellant has further plead that the 

Regulatory Regime does not exclude GSI’s right to compensation for expropriation133. The 

Attorney General for Canada has denied any expropriation has occurred134. The NEB has denied 

expropriation and plead that no compensation is payable under any “theory of expropriation”135.  

The government Respondents/Defendants have not plead that the Regulatory Regime specifically 

excludes compensation if expropriation has occurred. None of the Respondents/Defendants have 

plead section 111 of CPRA in their Statements of Defence. 

 

                                                 
130 N. Bankes, ABlawg, April 28, 2016, supra, [Appellant’s Book of Authorities, Vol. 1, Tab 10] at page 4 
131 Actions: 0901-08210; 1201-05556; 1201-16166; 1301-02933; 1301-09666; 1401-00777; 1401-03449; 1401-
05316 
132 Appeal Record, Vol. 4, pages P763 – P770, particularly pages P769 and P770 
133 Appeal Record, Vol. 4, page P770 
134 Appeal Record, Vol. 4, pages 802 and 803 
135 Appeal Record, Vol. 4, page P810 
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146. Neither section 111, nor the interpretation thereof by the trial judge, ever formed part of 

the Respondents/Defendants’ submissions before the trial judge. The trial judge arrived at the 

conclusion that section 111 provided for expropriation without compensation without giving the 

Plaintiff an opportunity to address the issue. As a result of the trial judge’s determination of the 

effect of section 111, GSI’s claim for expropriation has been summarily determined. This result 

was a breach of the audi alterem partem rule and therefore a breach of natural justice136. 

 

147. Subsequent to the hearing, the trial judge asked for submissions on a copyright issue that 

was not pled by the Appellant/Plaintiff. The Respondents/Defendants objected to the trial judge’s 

consideration of this issue on the basis that it was not plead and there was no evidentiary focus 

on this issue. The trial judge agreed with the Defendants and held that “the pleadings in the 

various actions must trump the general question”. She held that since section 18 of the Copyright 

Act was not plead, “it would be unfair to rule on this definitively without proper notice and an 

opportunity for all parties to address the issue with appropriate evidence and argument”.137 The 

Appellant was not given this same treatment regarding section 111. That was unfair. 

 

148. Although it is our submission that section 111 clearly does not apply in the 

circumstances, if it potentially applies, we submit that natural justice requires this issue to be 

properly tried complete with proper pleadings, evidence and argument. 

 

PART V - RELIEF SOUGHT 

149.  The Appellant seeks that the Judgment regarding the effect of the Regulatory Regime on 

GSI’s claims be set aside and the correct interpretation of the Regulatory Regime be substituted, 

namely that the Regulatory Regime has no effect on GSI’s claims.  

 

150. The Appellant seeks costs of the Appeal and costs below. 

 

 

                                                 
136 Malton v. Attia 2016 ABCA 130 (CanLII) [Appellant’s Book of Authorities, Volume 2, Tab 33] at paragraph 35 
137 paragraphs 13 and 14 of the Reasons [Appeal Book, page F013] 
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 SC 1988, c 28 

44 Nova Scotia Offshore Area Petroleum Geophysical Operations Regulations, 

 SOR/95-144 

45 Canada-Nova Scotia Offshore Petroleum Resources Accord Implementation 

 (Nova Scotia) Act, SNS 1987, c 3 

46 Nova Scotia Offshore Area Petroleum Geophysical Operations Regulations, NS 

 Reg 191/95 
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